UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

INTHE MATTER OF:

FALCON REFINERY SITE
SAN PATRICIO COUNTY, TEXAS

NATIONAL OIL AND RECOVERY
CORPORATION (NORCO)

Respondent

REGION 6

U.S. EPA Region 6
CERCLA Docket No. 06-04-04

Proceeding Under Sections 104, 106(a),
107 and 122 of the Comprehensive
Environmental Response Compensation,
and Liability Act, asamended, 42 U.S.C.
88 9604, 9606(a), 9607 and 9622

ADMINISTRATIVE ORDER ON CONSENT FOR REMOVAL ACTION

DO A
9558110



TABLE OF CONTENTS

[. JURISDICTION AND GENERAL PROVISIONS ...
1. PARTIES BOUND ...ttt
ITT. DEEINTTIONS .ottt e e e e e e e an e e
[V. EINDINGS OF FACT oottt
V. CONCLUSIONSOF LAW AND DETERMINATIONS ....ccooiiiiiieerie e 11
VI, ORDER .o 14
VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,

AND ON-SCENE COORDINATOR ...t 14
VIII. WORK TO BE PERFORMED  ....oiiiiiiiiiiciee ettt 15
[ X, SITE ACCESS ..otttk re e e air e e e ane e 18
X.  ACCESSTO INFORMATION ..ottt 19
XlI. RECORD RETENTION ..ooiiiiiiiiieiiie ettt 20
XII. COMPLIANCE WITH OTHER LAWS .. e 20
XII1. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES ... 21
XI1V. AUTHORITY OF ON-SCENE COORDINATOR ...oooiiiiiiiiieiiieeree e 21
XV. PAYMENT OF RESPONSE COSTS ....ooiiiiiiiiiiiesiieesire e 21
XVI. DISPUTE RESOLUTION ..ottt 24
XVII. FORCE MAJEURE ...ttt 25
XVIIT.STIPULATED PENALTIES ...ttt 26
XIX. COVENANT NOT TO SUE BY EPA ..o 28

Administrative Order on Consent for Removal Action

Falcon Refinery Ste, San Patricio County, Texas
CERCLA Docket No. 06-04-04



XX. RESERVATIONS OF RIGHTSBY EPA ..o 29

XXI. COVENANT NOT TO SUE BY RESPONDENT .....ccciiiiiieiiieeiic e 30
XX, OTHER CLAIMS Lottt anne e 31
XX, CONTRIBUTION PROTECTION ...ooiiiiiiiiiiiieeieie st 31
XXIV. INDEMNIFICATION .ottt snne e 32
XXV, INSURANCE ottt e e e e e aanne e 32
XXVI. EINANCIAL ASSURANCE .....ooiiiiiitie ittt 33
XXVI. MODIFICATIONS ...ttt nnne e A
XXVIII. NOTICE OF COMPLETION OF WORK ..ot A
XXIX. DISCLAIMER et A
XXX. SEVERABILITY/INTEGRATION/APPENDICES .....ccocooiiiieeie e 35
XXXI. PUBLIC COMMENT ittt 35

XXXII. EFEECTIVE DATE




. JURISDICTION AND GENERAL PROVISIONS

1 This Administrative Order on Consent (“Order”) isentered into voluntarily by the
United States Environmental Protection Agency (“EPA”) and National Ol and Recovery
Corporation, (“Respondent”). This Order provides for the performance of aremoval action by
Respondent and the rei mbursement of certain regponse costsincurred by the United States at or
in connection with the Falcon Refingy Site located in Ingleside, San Paricio County, Texas 1.7
miles southeast of State Highway 361 on FM 2725 at the northwest and southeast corners of FM
2725 and Bishop Road (the*“ Site).

2. This Order isissued under the authority vested inthe President of the United
States by Sections 104, 106(a), 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, 42 U.S.C. 88 9604, 9606(a), 9607 and 9622, as
amended (“CERCLA"). This authority was delegated to the Administrator of EPA on Januay
23, 1987, by Executive Order 12580, 52 Fed. Reg. 2926 (1987); further delegated to Regional
Adminigtrators by EPA Delegation No. 14- 14-C (September 13, 1987); and redelegated by the
Regional Administrator to the Director, Superfund Divison, by EPA Delegation Nos. R6-14-14-
A, 14-14- Cand 14-14-D (Jure 8, 2001).

3. EPA hasnotified the State of Texas (the “State’) of this action pursuart to
Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

4. EPA and the Regpondent recognize that this Order has been negotiated in good
faith and that the actions undertaken by Respondent in accordance with this Order do not
conditute an admission of any liability. Respondent does not admit, and retains the right to
controvert in any subsequent proceedings other than proceedingsto implement or enforce this
Order, the validity of the findings of facts, conclusions of law, and determinations in Sections |V
and V of thisOrder. Respondent agrees to comply with and be bound by the terms of this Order
and further agrees that it will not contest the basis or validity of this Order or itsterms,

1. PARTIESBOUND

5. This Order appliesto and is binding upon EPA and upon the Respondent, its
agents, successors, and assigns. The Respondent is responsible for carrying out al actions
required of it by this Order. The signatories certify that they are authorized to execute this Order
and legally bind the parties they represent to this Order. Any changeinownership or corporate
stat us of the Respondent or the Site, including any transfer of assets, will not alter the
Respondent’ s responsibilities unde thisOrder.

6. The Respondent shall ensure that its contractors, subcontractors, and
representatives receive acopy of this Order and comply with this Order. The Respondent shal
be responsiblefor any noncompliance with this Order.
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[11. DEFINITIONS

7. Unless otherwise expresdy provided heran, ternms used in this Order, which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in
this Order or in the appendices attached hereto and incorporated hereunder, the following
definitions shall apply:

a. "Action Memorandum" shall meanthe EPA Action Memorandumrelating to the Site
signed on Augud 12, 2003, by the Director of the Superfund Divison. TheAction
Memorandum is attached as Appendix A.

b. “ARARS” mean al applicable locd, sate, and Federd lawsand regulations, and al
“applicabe’ or “relevant and appropriate” requiremernts as those terms are defined at 40 CF.R. 8
300.5 and 42 U.S.C. §9621(d).

c. "CERCLA” means the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. 88 9601 to 9675.

d. “Day’ means a cdendar day unless expressly stated to be a busness or working day.
In computing any period of time under this Order, wherethelast day would fall on a Saturday,
Sunday, or Federd holiday, the period runsuntil the end of the next day not a Saturday, Sunday,
or Federal holiday.

e. "Effedive Date' shall mean bethe effective date of this Order asprovided in Secion
XXXII.

f. “EPA” means the United States Envirormental Protection Agency and any sucoessor
departments or agencies of the United States.

g. “Future Response Costs’ shall mean all costs, including, but not limited to, direct and
indirect cogs, tha the United Statesincursin providing oversight, including, reviewing or
developing plans reportsand other items pursuant to thisOrder, verifying the Work, or
otherwise inplamerting, overseang, or enforang this Order, including but not limtedto,
payroll costs, contractor costs travel costs the costsincurred pursuant to Paragraph 41 (costs
and attorneys fees and any monies paid to secure access, including the amount of just
compensation), and Paragraph 52 (emergency regponse), and Paragraph 76 (work takeover).
Future Regponse Cods shall also includeall Interim Regponse Cods.

h. “Hazardous Substance” shall mean any substance defined in Section 311(a) (14) of the
Clean Water Act, 33 U.S.C. 81321 (a)(14) and any substance defined pursuart to CERCLA, 42
U.S.C. 89601(14).
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i. "Interest™ shdl mean interest at the rate specified for interest on investments of the
EPA Hazardous Subgance Supefund established by 26 U.SC. § 9507, compounded annudly on
October 1 of each year, inaccordance with 42 U.S.C. 8 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is suject to change
on October 1 of each year.

j- "InterimResponse Costs' shall mean all costs, including direct and indirect costs, a)
paid by the United States in connection with the Site between February 28, 2001 and the
Effective Date, or b) incurred prior to the Effective Date, but paid &ter that dae.

k. “National Contingency Plan” or “NCP’ means the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated under Section 105 of CERCLA, 42 U.S.C.
§ 9605, codified at 40 C.F.R. Part 300, including any amendments thereto.

[. “Order” meansthis Adminigrative Order on Consent, dl other attachmentsto this
document and other documents incorporated by reference into this document, and any EPA-
approved submissonsrequired unde the terms of this document.

m. "Paragraph” means a portion of thisOrder identified by an Arabic numeral followed
by aperiod.

n. "Parties" shall mean EPA and Respondent.

0. "Past Response Costs' shal mean dl costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through August 31,
2003, plusinterest on dl such costs through such date.

p. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. 88 6901,
et seg. (a9 known asthe Resource Conservation and Recovery Act).

g. “Requirementsof thisOrde” or asimila termmeans payments that Respondent is to
make under this Order; Work that Respondent is to perform under this Order; scheduled
deadlines that Respondent isto meet under this Order, including deadlines in schedules in EPA-
approved submissions; and any other olligation of Respondent under thisOrder. It isa violation
of this Order for Respondent to fail to perform areguirement of this Order.

r. "Respondent” means Nationd Oil and Recovery Corporation, a Delaware corporation.

S. “Section” means a portion of thisOrder identified by a Roman numeral and includes
one or more paragr aphs.

t. “Site” shall mean the Falcon Refinery Site, encompassing approximately 104 acres
including a dock fadlities and associated piping and depicted generally on the Ste map attached
as Appendix B.
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u. “Sate” means the State of Texas, and T exas Commisson on Environmentd Quadlity.
and any successor departmerts or agencies of Texas.

v. “TCEQ’ means the Texas Commisson on Environmentd Qudlity.

w. "Waste Material" means 1) any "hazardous substance” unde Section 101(14) of
CERCLA, 42 U.S.C. 8§ 9601 (14); 2) any pollutant or contaminant unde Section 101(33) of
CERCLA, 42 U.S.C. 89601 (33); 3) any "0lid waste" under Section 1004(27) of RCRA, 42
U.S.C. 8§ 6903 (27); and 4) any "hazardous industrid wade” as defined under 30 TAC § 335.1.

x. "Work” means all activities Respondent is required to performunder this Order.

V. FINDINGS OF FACT

8. Respondent isknown as National Oil Recovery Corporation (NORCO), a
corporation incorporated under the laws of Delaware.

9. The Ste occupies approximatdy 104 acresand islocaed 1.7 milessoutheast of
State Highway 361 near the intersection of FM 2725 and Bishop Road near Ingleside, Texas
Ingleside is located approximately 18 miles northeast of Corpus Christi. The Site lies
approximately five feet above sealevel. The geodetic coordinates of 27°51 38.61" north latitude
and 97°10 45.50 west longitude (taken fromthe U.S. Geological Survey, Port Ingleside
Quadrangle, 7.5 Minute Series Map [1975] ) represent the entrance to the main process area and
were measured from the entrance on Bishop Road.

10.  The Site consids of an abandoned refinery that was operated intermittently since
1980. The Respondent has never operated the refinery. During peak operations, previous
owne's operated the refinery at a 40,000 barels per day capecity with primary produds
consisting of naphtha, jet fuel, kerosene, diesel, and fuel oil. The refinery processed material
that consisted not only of crude oil but also hazardous substances.

11.  The Siteislocated in the San Antonio-Nueces Coastal Basin adjacent to Redfish
Bay, which connects Corpus Christi Bay to the Gulf of Mexico. Surface water drainage from the
Site enters the wetlands dong the southeagern section of the abandoned refinery. A culvert
connects the on-site palustrine/estuarine wetlands to estuarine wetlands. The wetlands then
connect to the Intracoastal Waterway and Redfish Bay. The Siteis bordered by wetlands to the
northeas and southead, reddential areas to the north and southwest, an abandonred refinery to
the northwest, and acondruction company to the southwes.

12. The Facility is secured with fencing. The Facility is not manned but the lease
operators are periodically on-site operating the leased tanks. There are no locks on tank valves,
resuting in the potential for arelease dueto vandalian. The refinery isabandoned ard in a date
of deterioration, with heavy corrosion and rust evident. High weeds are abundant throughout the

Administrative Order on Consent for Removal Action

Falcon Refinery Ste, San Patricio County, Texas
CERCLA Docket No. 06-04-04



8

Site, incressing the potentia for grassfires, whichin turn could spread throughout the facility,
igniting the materials within the tanks and other containers and exposing the population. The
Siteislocated lessthan 500 feet from the nearest residentia property. Additionaly, awetland
islocated on the southeast portion of the Ste and drains into Redfish Bay.

13.  There have been limited investigations conducted on the Siteto determine the
exact nature of the oils and hazardous substances in bulk and miscellaneous containers, piping
and equ pment present on-site.

14. In May 2000, the TexasNatural Resource Conservation Commission (now known
as the Texas Commission on Environmenta Quality) conducted sampling ectivities at the Site
and documented the following hazardous substances: cyclohexane, methlycyclohexane, toluene,
ethylbenzene, xylenes (totals), fluoranthene, pyrene, benzo(a)anthracene, chrysene,
benzo(b)fluoranthene, benzo(k)fluoranthene, benzo(a)pyrene, ideno(1,2,3-cd)pyrene,
benzo(g,h,i)perylene, auminum, arsenic, barium, cadmium, chromium, copper, lead, manganese,
mercury, nickel, selenium, thallium, vanadium, and zinc.

15.  Thefindingsof an Expanded Site Inspection, completed in November 2000,
revealed potential releases from the Site of the following hezardous substances: fluoranthene,
pyrene, berzo(a)anthracene, chrysane, benzo(b)fluoranthene, benzo(k)fluoranthene,
benzo(a)pyrene, ideno( 1,2,3- cd) pyrene, benzo(g,h,i) perylene, dibenz(a,h,)anthracene, barium,
manganese, and mercury. In addition, it is believed that the following hazardous wastes are
present on the Site: K048, K049, K051, FO37, FO38, and K169 and D002. All of the hazardous
wastes and substances are “hazardous substances’ as defined by Section 101(14) of CERCLA,
42 U.S.C. §9601(14), and 40 CFR § 302.4.

16. Sediments in the Redfish Bay, contiguous wetlands and on-site soils may be
affected by releases from the Site. The following hazardous subst ances were documented in
sediments obtained in Redfish Bay and nearby wetlands at elevated concentrations that require
further investigation: fluoranthene, pyrene, benzo(a)anthracene, chrysene, benzo(b)fluoranthene,
benzo(k)fluoranthene, benzo(a) pyrene, ideno(1,2,3-cd)pyrene, benzo(g,h,i)perylene, barium,
manganese, and mercury.

17.  The hazardous substances identified in Paragraphs 14, 15 and 16 above, under
certain conditions of dose, duration, or extent of exposure, may produce adver se health and
environmenta effects. Thefollowingisalist of some of these hazardous substances and
associated exposure effects:

Arsenic— Arsenic can damage many tissues, including the nerves, ssomach and
intestines, and skin. Low levels of exposure to inorganic arsenic may cause nausea,
vomiting, and diarrhes; decreased production of red and white blood cells; abnormal
heart rhythm; and blood vessel damage. Ingesting inorganic arsenic increases the risk of
skin cancer and tumors of the bladder, kidney, liver, and lung. Arsenic is a known
human caranogen. Breathing inorganic arsenic increasesthe risk of lung cancer.
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Benzo(a)anthracene — This chamicd isa probable human carcinogen that can produce
tumors in mice exposed by gavage; intraperitoneal, subcutaneous or intramuscul ar
injection; and topica application. Thischemical produced mutationsin bacteria and in
mammelian cells, and transformed mammdian cellsin culture.

Benzo(a)pyrene— This chemicd isa probable human carcinogen. There are multiple
animd studies in many species demonstrating that this chemicd is carcinogenic
following administration by numerous routes. This chemical has produced postive
results in numerous genotoxicity assays.

Benzo(b)fluoranthene — This chamicd isa probable human carcinogen that can produce
tumorsin mice after lung implantation, intraperitoneal or subcutaneousinjection, and
skin painting.

Benzo(k)fluoranthene— This chamicd isa probable human carcinogen that can produce
tumors after lung implantation in mice and when administered with a promoting agent in
skin-painting sudies. Equivoca results have been found in alung adenomaassay in
mice This chemical is mutagenic in bacteria.

Cadmium — Long-term exposure to low levels of cadmium inair, food, or water can lead
to abuild up of cadmium in the kidneys and possible kidney disease. Other potential

long term effects are lung damage and fragile bones. Cadmium is classified asa

probable human cardnogen.

Chromium — The most common forms of chromium are chromium(0), chromium(l11),
and chromium(VI). Chromium(V1) is more toxic than chromium(lIl). Long-term
exposures to high or moderate levels of chromium(V1) can damage the nose (bl eeding,
itching, sores) and lungs, and it canincrease the risk of lung cancer. Skincontact with
liquids or solids containing chromium(V1) may lead to skin ulcers. Chromium(V1) isa
known human carcinogen.

Chrysene— Chyrsene is a probable human carcinogen that can produce carcinomas and
malignant lymphoma in mice after intraperitoneal injection and skin carcinomas in mice
following dermal exposure. Thischemical can produce chromosomal abnormditiesin
hamsters and mouse germ cells after gavage exposure, positive responses in bacterial
gene mutation assays, and transformed mammalian cells exposed in culture.

Copper — Long-term exposure to copper dust can irritate the nose, mouth, and eyes, and
cause headaches, dizziness, nausea, and diarhea. Ingestion of higher than norma levels
of copper may cause vomiting and gomach cramps. Very young children are ndtive to
copper, and long-term exposure to high levels of copper in food or water may cause liver
damage and desat h.
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Ethylbenzene —Exposure to ethylbenzene can cause liver, kidney and devel opmertal
toxicity.

Fluoranthene — Exposureto fluoranthene can cause nephropathy (any functioral or
morphologic changeinthe kidney produced by an ingested, injected, inhaled, or
absorbed chemical or biologic agent), increased liver weights, hematological alterations,
and clinical effects.

| deno(1,2,3-cd)pyrene — This chemical is a probable human cardnogen produce tumors
in mice following lung implants, subcutaneous injection, and dermal exposure. This
chemical tested positive in bacterial gene mutation assays.

Lead — Lead can affect dmoast every organ and system in the body. The mogt sengtiveis
the central nervous system, particularly in children. Lead dso damages kidneys and the
immune sygem. Exposure to lead is nore dangerous for young and unborn children
Harmful effects include prematur e births, smaler babies, decreased mental ability in the
infant, learning difficulties, and reduced growth inyoung children These efects are
more comrmon after exposureto high levdsof lead. In adults lead may decrease reaction
time, cause weakness in fingers, wrists, or ankles, and possibly affect the memory. Lead
may cause anemia. It can cause abortion and damage the mal e reproductive sysem.

Lead is classified as a probable human car cinogen.

Mercury — Mehylmercury huilds up inthe tissues of fish. Larger and older fish terd to
have the highest levels of mercury. A person may be exposed to mercury by eating fish
or shellfish contaminated with methyimercury. The human nervoussygem is very
sensitive to all forms of mercury. Mehylmercury and metallic meraury vapors are more
harmful than other forms, because more mercury in theseforms reaches the brain.
Exposureto high levels of metallic, inorganic, or organic mercury can permanently
damagethe brain, kidneys, and developing fetus. Effects on brain functioning may result
inirritability, shyness, tramors, changesin vision or hearing, and memory problems.
Short-term exposureto high levdsof metallic mercury vaporsmay cause effects
induding lung damage, nausea, vomiting, diarrhea, increases inblood pressure or heart
rate, skin rashes, and eyeirritation. The EPA has determined that mercuric chloride and
methylmercury are possible human carcinogens.

Pyrene— Exposureto pyrene can cause kidney effects (renal tubular pathology,
decreased kidney weights).

Toluene— Exposure to toluene can cause changes in liver and kidney weights.

Zinc — Ingestion of large amounts of zinc over time can cause anemia, pancreas damage,
and lowe levels of highdensity lipoprotein cholederol. Irritationwas d<o observed on
the skin of rabbits, guinea pigs, and mice when exposed to some zinc compounds.
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Xylenes— Exposure to xylenes can cause hyper activity, decreased body weight, and
inaeased mortality (males).

18. Based on the administrative record for the Site, on August 12, 2003, the EPA
Region 6 Superfund Division Director approved an Action M emorandum that included afinding
that actual or threatened releases of hazardous substances, pollutants or contaminants from the
Site if not addressed by implementing the response action sdected in the Action Memorandum,
will cortinue to present an imminent and subgantial endangerment to public health or welfare or
the environment. T he removal action described in the Action Memorandum involves the
removal and disposal of source materials, and may include the demolition of some tanks, piping,
and equipment inorder to effectuate this activity.

19.  Theowner of the facility, the Respondent, is currently conducting a cleanup
action to remove and dispose of wage from the tanks equipment, and piping along with
demoalition of parts of the facility. EPA isaware of this voluntary action and has been working
with the Respondent to addressthe Site. The remova AOC will formalize the actions being
taken independently by the Respondent.

20.  The Site has been proposed to the Natioral Priorities List (NPL), 40 CF.R. Part
300, App. B., in accordance with Section 105 of CERCLA, 42 U.S.C. § 9605 (National Priorities
List for Uncontrolled Hazardous Waste Sites; Proposed Rule No. 38; Federa Register Vol. 67;
No. 172; Thursday, September 5, 2002). On November 1, 2002, the Respondent submitted
comments in opposition to the proposal to list the Site on the NPL, requesting that the Site not be
placed onthe NPL and stating thet it be allowed to negotiate an administrative order with Region
6 according to the requirements of the Superfund alternative sites memorandum issued by the
EPA on June 24, 2002. EPA and Respondent have reached a settlement concerning the remedial
investigation and feasibility study for the Site in accordance with the requirements of the
Superfund alternatives site memorandum.

V. CONCLUSIONSOF LAW AND DETERMINATIONS

21. The Siteisa“facility” as defined in Section 101(9) of CERCLA, 42 U.S.C.
8 9601(9).

22. Materials at the Site and disposed of at the Site, including the materials described
in Paragraphs 14 - 17, and the congtituents thereof, include “hazar dous substances’ as defined in
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

23.  The presenceof hazardous subgtances at the Site, and the past, present or
potential movement of hazardous substancesat or emanating from the Site, constitute actual
and/or threatened “relesses” asdefined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

24.  The Respondent, National Oil and Recovery Corporation, (NORCO ), isa
“person’ as defined in Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).

Administrative Order on Consent for Removal Action

Falcon Refinery Ste, San Patricio County, Texas
CERCLA Docket No. 06-04-04



12

25. NORCO isa potertially responsible party under Sections 104, 107 and 122 of
CERCLA, 42 U.S.C. 88 9604, 9607 and 9622 NORCO isthe current owner and operator of the
Site.

26. Historical facility operations at the Site have caused the release of hazardous
substances into the environmert.

27.  The conditions described in the Findings of Fact above, paragraphs 8 through 20
constitute an actual or threatened "release” of a hazardous substance from the facility as defined
by sctions 101(22) of CERCLA, 42 U.S.C. § 9601(22).

28.  The conditions present at the Site may constitute an imminent and substantid
endangerment to public health, wdfare, or the environment. The factors include, but are not
limited to, the following:

a Res dential properties are located lessthan 500 feet northwest and west of the Ste
where hazardous substances are stored in deterior ating tanks, piping, and
equipment. The Siteis only mamed periodicdly by the operators leasing tankage
for oil storage. A release and exposure could occur through the overflow of the
tanks due to rainfall, tank failure, equipment failure, or vandalism. These
overflows may enter roadside ditches which could enter a wetland and may
ultimately end up in Redfish Bay. Actions required by thisOrder are necessary to
protect the public health or welfare or the environment, or are in the public
interest (42 U.S.C. 8 9622(a)), are consistent with CERCLA and the NCP (42
U.S.C. 88 9604(a)(1), 9622(a) ), and will expedite effective remedid action and
minimize litigation (42 U.S.C. § 9622(a)).

b. According to the Preliminary Assesament prepared on December 14, 1987, there
are no drinking water wellswithin /4 mile of the facility. There does not appear
that drinking water supply wells will be impacted as a result of groundwater
contamination. Thiswill be evaluated further under the RI/FS process.

C. There are hazardous substances in some tanks. Some of the ongite tanks have
been minimally maintained since 1990 and are in a state of deterioraion. A
release could occur through the overflow of the tanks due to rainfall, tank failure,
equipment failure, vandalism, or fire.

d. The samples taken in association with theHazard Ranking System (HRYS)
evduaioninMay 2000 dd not appear to besignificantly elevated for impact on
human hedlth. The HRS evauation did show contaminants smilar to the
contaminants located on-site that appear to have migrated off-site into wetlands
and Readfish Bay at concertrations that may impact the envirormert. A more
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thorough investigation of on-site and off-site soil and sediment will be conducted
as part of any RI/FS process.

e. The Site is an abandoned facility, except for the two (2) operatorsthat areleasing
varioustanks. The Siteis only manned periodically. The tanks, piping, and
equipment are deteriorating. Lightning strikes, heavy rains or corroson could
rupture tanks and result in arelease of hazardous substances into the nearby
drainage ditches, wetlands, and Redfish Bay. Additionally, tanks and secondary
containment are being minimally maintained and inspected, thereby increasing
the likelihood of a rdease offsite and into the drainage system

f. The Siteisminimally maintained. There are high weedsin and around the
facility which, when dry, could result in grassfires at this unsecured facility. A
lightning strike or simple arson involving the weeds may also cause a sriousfire.
A resulting fire coud force therelease of hazardous substances from the facility
to the drainage system or atmosphere. A release of hazardous subst ances might
cause the evacuation of nearby resdents, potential exposures that may be harmful
to human health and the environment, and contaminaion of the environment.

g. The EPA will coordinate with the state and local government on this response
action.
h. Failureto addressthe hazardous substances may result in amore significant off-

site migration of these substances and materias, thereby creating alarger and
more costly response action, and posing a greater impact on human health,
welfare, or the environrment.

I On the southesast portion of the Site there is a wetland which evertually flows into
Redfish Bay. Additional releases from this Site could result in arelease to the
wetland which drains into Redfish Bay. A rdease of hazardous substances from
this Ste could, therefore, impact the ecosystem of this dranage pahway.

29.  Theactua or threatened release of hazardous substances from the Site may
present an imminent and substantial endangerment to the public health, welfare, or the
environment within the meaning of section 106(a) of CERCLA, 42U.S.C. § 9606(a).

30.  The removd ectionsrequired by this Order are necessary to protect the public
health, welfare, or the environment, and are not inconsistent with the NCPand CERCLA.
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VI. ORDER

31 Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations,
and the Adminigtrative Record for this Site, it is hereby Ordered and Agreed that Respondent
shdl comply withall provisionsof thisOrder, including, but not limited to, dl attachmentsto
thisOrder and all documents incorporated by referenceinto this Order.

VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,
AND ON-SCENE COORDINATOR

32. TheRespondent is currently conducting a cleanup action to remove and dispose
of waste fromthe tanks, equipment, and piping along with some demolition of the facility. EPA
isaware of this va untary action by the Respondent, and has been working with Respondent to
address the Site. The Respondent shall retain one or more contractorsto perform the Work and
shdl notify EPA of the name(s) and qualifications of such contractor(s) within 30 days of the
effective date of this Order. Respondent shall submit the designated Project Coordinator’s name,
address, telephone nunber, and qualification. To the greatest extent possible, the Project
Coordinator shall be present on Site or readily available during Site work. Respondent has
designated as its Project Coordinator:

Stephen Halasz

BNC Engineering, LLC
607 River Berd Drive
Georgetown, TX 78628
(512) 930- 1535 ext. 223
(512) 930- 1535 (fax)
shd az@bnceng.com

33. The EPA hasdesignated Mr. Gary W. Moore of the Emer gency Response and
Prevention Branch, asits On-Scene Coordinator (OSC). Except asotherwise provided inthis
Order, Respondent shall direct all submissions required by this Order to the OSC by certified
mall, return receipt requested to:

Mr. Gary W. Moore

Emergency Response and Prevention Branch (6SFR2)
United States Environmental Protection Agency, Region 6
1445 Ross Avenue

Dallas, Texas 75202-2733

(214) 665-6609 (phone)

(214) 665-6660 (fax)

moor e.gar y@epa.gov

34. EPA and Respondent shdl havetheright, subject to Paragraph 35, to changetheir
respective desgnated OSC or Project Coordinator. Respondent shal notify EPA within 7 days
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before such a changeis made. The initial notification of a change in Respondent’ s Project
Coordinator may be orally made, but it shall be promptly followed by a written notice

35.  Should Regpondent elect to change contractors Regpondent shall notify EPA of
the name(s) and qualification(s) of any different contractor within 14 days prior to the
commenceament by the different contractor of Work under thsOrde. EPA retains the right to
disapprove of any and all contractor(s) retained by Regpondent. If Respondent elects to change
contractors, and EPA disapproves of the different contractor, Respondent shall retain yet another
contractor and shall notify EPA of that contractor's name and qualifications within five (5)
business days following EPA’ s d sapproval.

36. Recdpt by Respordent’ s Projed Coordinator of any notice or communication
from EPA relating to thsOrder shall conditute receipt by Respondent.

37. Respondent shall submit 3 copies of dl plans, reports or other submissions
required by this Order or any approved Work Plan. Respondent shdl submit such documents in
elecronic form (Adobe® PDFformat).

VIIl. WORK TO BE PERFORMED

38.  TheRespondent shdl perform, at a minimum, all actions necessary to implement
the Order of Work. The actionsto be implemented generally include, but are not limited to, the
following:

a. The Work

The intent of this action isto remove and dispose of source mat erias from tanks and
other miscellaneous contairers, equipmert, piping and buildings. This also includes the removal
of any source materialsin piping associaed with transfe or materialsto the facility dodks or
former facility docks. Asaresult, it may be necessary to demolish or otherwise remove some
tanks, piping, equipmert, and buildings in order to effectuate this activity. This action may also
include the consolidation of materialsin onsite tankage for future disposa. If the Respondent
electsto consolidate and temporarily sorethese materials, Respondent must comply with al
applicable laws includng gorage and spill prevention regulations. The work includes:

1. Asbestos Inspection and Abatement: The Respondent shadl comply with
applicable law(s) to address any ashestos and coordinate its handling appropriately with any
denolition activities Therefore, it will be necessary for the Regpondent to conduct an asbegos
inspection and make appropriate notificaions for the condud of such demolition and ashestos
abatement activities as reguired by gpplicable law(s).

ii. Assessiment and Removal of Hazardous Subgances, or Pollutantsor
Contaminants The Respondent shall conduct tess and properly classify the wastesfor
appropriate digosal or recycling.
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iii. Decontamination of Containers, Equipment, Piping, and Buildings. The
Respondent shall decontaminate all containers, equipment, piping, and buildings to the extent
necessary for the purpose of recycling, reuse, or digposal.

iv. Removal of Containers, Equipment, Piping, and other Contaminated | tems:
The Respondent shdl recycle or digpose of containers, equipment, piping, and other potentially
contaminated items in accor dance with applicable law(s). The metal debris associated with the
removal of the containers, equipment, piping, and other items should be recycled to the extent
practicd.

v. Consolidation, Remova and Disposd of Grosdy Contaminated Soil: The
Respondent shdl consolidate and then treat or dipose of visibly contaminated surface soils
identified during the conduct or resulting from the conduct of this action.

b. Compliance Milestones

The Respondent will prepare and submit adraft Work Plan for review and approval by
EPA within 30 day(s) of the effective date of the Order. The draft Work Plan shal describe the
technical work to be conducted during this removal action. This draft Work Plan shall include a
hedlth and safety plan and a quality assurance sampling plan to address the health and safety and
sampling procedures relativeto this cleanup.

i. The technical work to be conducted is idertified in the Action Memorandum
dated Augud 12, 2003 and includesthe following items: asbestos inspection and abatement
activities as necessary, assesamert and removal /diosal of hazardous subgances, and/or
pollutants and contaminants; decontaminetion of containers, equipment, piping, and buildings;
removal/disposal or recycle of some tanks and miscellaneous containers, equipmert, piping,
buildings and items determined necessary; and, consolidation, remova/disgposd of vishbly
contaminaed soil.

ii. The health and safety plan shall be prepared in accordance with EPA’s
Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). In addition, the
plan shall comply with all currently goplicable Ocaupational Safety and Health Adminigration
(“OSHA") regulations found at 29 C.F.R. Part 1910. If EPA determinesthat it is appropriate,
the plan shall aso include contingency planning. Respondent shal incorporate al changesto the
plan recommended by EPA and shall implement the plan during the pendency of the removal
action.

iii. All sampling and analyses performed pursuant to thisOrder shall conform to
EPA drection approval, and guidance regarding sampling, quality assurance/qudity cortrol
(“QA/QC"), data validation, and chain of custody procedures. Respondent shall ensure that the
laborat ory used to perform the analyses participates in a QA/QC program that complies with the
appropriate EPA guidance. Respondent shdl follow, as gopropriae, “Quality A saurance/Quality
Control Guidance for Removal Activities Sampling QA/QC Plan and Daa Validaion
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Procedures’ (OSWER Directive No. 9360.4-01, April 1, 1990), as guidance for QA/QC and
sampling. Respondent shall only use laboratories that have a documented Quality System tha
complies with ANSI/ASQC E-4 1994, “ Specifications and Guddinesfor Quality Sysemsfor
Environmental Data Collection and Environmental Technology Programs’ (American National
Standard, January 5, 1995), and “ EPA Requirements for Quality Management Plans (QA/R-2)
(EPA/240/B-01/002, March 2001),” or equivalent documertation as determined by EPA. EPA
may consider |aboratoriesaccredited under the National Environrmental Laboratory
Accredtation Program (“NELAP”) as meeting the Quality Systemrequiremerts.

iv. Upon request by EPA, Respondent shall have such a laboratory analyze
samples submitted by EPA for QA monitoring. Respondent shall provide to EPA the QA/QC
proceduresfollowed by all sampling teamsand |aboratories performing datacollection and/or
analyss.

v. Upon request by EPA, Respondert shall allow EPA or its authorized
representatives to take split and/or duplicate samples. Respondert shall notify EPA not less than
5 days inadvance of any sanple collection activity, unless, the EPA agrees to a shorter notice.
EPA shall havethe right to take any additional ssmplesthat EPA deemsnecessary. Upon
request, EPA shall allow Respondent to take split or duplicate samples of any samples it takes as
part of its oversight of Regpondent’ s implementation of the Work.

c. Review and Approva of Workplan

i. After submission of the draft Work Plan, EPA will review the draft Work Plan,
and may gpprove, disapprove, requirerevisonsto, or modify the draft Work Planinwhole or in
part. If EPA requires revisions, Respondent must submit a revised draft Work Plan
incorporating into the text EPA’s required revisions within 15 days of receipt of EPA’s
notification of therequired revisions. Once goproved, or approved with modifications, the Work
Pan, the schedule, and any subsequent modifications shall be incorporaed into and become
fully enforceable under this Order.

il. Respondent will implement removd actionsin the Work Plan as gpproved in
writing by EPA and in accordance with the schedule approved by EPA.

d. The Respondent will provide progress reports on the 10" of each month that will
initiate upon mobilization to the site and shall detail the progress made to date, the actions
anticipaed for the next reporting period, and any problems encountered.

e. Within 90 days of the completion of the removal adion, the Respondent will provide a
draft final report to EPA detaling theactionstaken. The final report shdl conform, at a
minimum, with the requirements set forth in Section 300.165 of the NCP entitled “OSC
Reports.” The final report shall include aligting of quantities and types of materids removed off-
Site or handled on-Site, a discussion of removal and disposal options considered for those
materids, alisting of the ultimate destination(s) of those materias, a presentation of the
analytical results of all sampling and analyses performed, and accompanying appendices
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containing al relevant document ation generated during the removal action (e.g., manifests,
contracts, and permits). The EPA representative shdl approve the report format in advance. The
final report incor porating EPA comments shall be submitted within 30 days from the time the
Respondent receives the EPA comments on the draft final report. The report shall aso include
the following certification signed by a person who supervised or directed the preparation of that
report:

“Under penalty of law, | certify that to the best of my knowledge,
after appropriateinquiries of al relevant personsinvolved in the
preparation of the report, the information submitted is true,
accurate, and complete. | am aware that there are significant
penalties for submitting fd se information, including the possibility
of fine and imprisormert for knowing violations.”

39.  All hazardoussubstances oil, pollutantsor contami nantsremoved of f-site
pursuant to this Order for treatment, storage or disposal shall be treated, stored, or disposed of at
afacility in compliance, as determined by U.S. EPA, with the U.S. EPA Revisad Off-Site Rule,
40 CFR " 300.440, 58 Federa Reqgister 49215 (Sept. 22, 1993). Prior to any off-site shipment,
Respondents shall provide written notificaionto the OSC and the gopropriate State offices of
such shipment.

IX. SITE ACCESS

40. If the Site, or any property where access is needed to implement this Order, is
owned or controlled by the Respondent, the Respondent shall, commencing on the Effective
Date, provide EPA, and itsrepresentatives, including contractors, with access a dl reasonable
times to the Site, or such other property, for the purpose of conducting any activity related to this
Order.

41.  Where any action under this Order is to be performed in areas owned by or in
possesson of someone other than Respondent, Respondent shall usether best effortsto obtan
al necessary access agreements or modifications to existing access agreementswithin 15 days
after approval of the Work Plan, or as otherwise specified in writing by the OSC. Respondent
shall immediately notify EPA if &ter using their best efforts they are unable to obtain such
agreements. For purposes of this Paragraph, “best efforts’” include the payment of reasonable
sums of money incongderation of access Regpondent shall describe in writing their efforts to
obtain access. EPA may thenasss Regpondent in gaining access to the extent necessary to
effectuate the response actionsdescribed herein, using such means as EPA deams appropriate.
Respondent shall reimburse EPA for dl costsand atorney’sfeesincurred by the United Statesin
obtaining such access, in accordance with the procedures in Section XV (Payment of Response
Costs).

Administrative Order on Consent for Removal Action

Falcon Refinery Ste, San Patricio County, Texas
CERCLA Docket No. 06-04-04



19

42. Notwithstanding any provision of this Order, EPA retains all of its access
authorities and rights, including enfor cement authorities related thereto, under CERCLA, CWA,
RCRA, and any other gpplicable statutes or regulations.

X. ACCESSTO INFORMATION

43. Respondent shdl provideto EPA and TCEQ, upon request, copies of all
documentsand informationwithin their possession or cortrol or that of their contractors or
agerts relating to activitiesat the Site or to the implementation of this Order, including, but not
limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the
Work. Respondent shall also make available to EPA and T CEQ, for purposes of investigation,
information gathering, or testimony, their employees, agents, or representatives with knowledge
of relevart facts concerning the performance of the Work.

44.  Respondent may assert business confidentiality claims covering part or al of the
documents or information submitted to EPA and TCEQ under this Order to the extent permitted
by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. 8 9604(e)(7), and 40 C.F.R.
§ 2.203(b). Documents or information determined to be confidential by EPA will be afforded
the protection specified in 40 C.F.R. Pat 2, Subpat B. If no claim of confidentiality
accompani es documents or information when they are submitted to EPA and TCEQ), or if EPA
has notified Respondent that the documents or information are not confidential under the
standards of Section 104(€)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be
given accessto such documentsor information without further notice to Respondernt.

45, Respondent may asert that certain documents, records and other information are
privileged under the attorney-cliert privilegeor any other privilege recognzed by federal law. If
the Respondert asserts such aprivilege in lieu of providing documents, they shall provide EPA
and TCEQ withthe following: 1) thetitle of the documert, record, or information; 2) the date of
the document, record, or information; 3) the name and title of the author of the document,
record, or information; 4) the name and title of each addressee and recipient; 5) a decription of
the contents of the document, record, or information; and 6) the privilege asserted by
Respondent. However, no documents, reports or other information created or gener ated pursuant
to the requiremerts of this Order shall be withheld on the grounds that they are privileged.

46. No claim of confidentiality shall be made with respect to any data, including, but
not limitedto, all ssampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.
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X1. RECORD RETENTION

47. Until 6 yearsafter Regpondent’ srecd pt of EPA’s notification pursuart to Section
XXVIII (Notice of Completion of Work), Respondent shall preserve and retainall non-identical
copies of records and documents (including records or documentsin electronic form) now inits
possessonor control or which cone into its possession or control that relate in any manner to
the performance of the Work or the liability of any person under CERCLA with respect to the
Site, regardless of any corporate retention policy to the contrary. Until 6 years after
Respondent’ sreca pt of EPA’s notification pursuant to Section XXV 11 (Noticeof Conpldion
of Work), Respondent shall also instruct its contractors and agents to preserve all documents,
records, and information of what ever kind, nature or description relating to performance of the
Work.

48. At the conclusion of this document retention period, Respondent shall notify EPA
and TCEQ & least 90 days prior to the destruction of any such records or documents, and, upon
request by EPA or TCEQ, Respondent shall deliver any such records or documentsto EPA.

49.  Respondent may as%rt that certain documents, records and othe information are
privileged under the attorney-client privilege or any other privilege recognized by federal law. If
Respondent assertssucha privilege, they shall provide EPA withthe following: 1) the title of
the document, record, or information; 2) the date of the document, record, or information; 3) the
name and title of the author of the documert, record, or information; 4) the name and title of
each addressee and recipient; 5) a descriptionof the subed of the documert, record, or
information; and 6) the privilege asserted by Resporndent. However, no documents, reportsor
other information created or gener ated pursuant to the requirements of this Order shal be
withheld onthe grounds that they are privileged.

50.  The Respondent hereby certifies that to the best of its knowledge and belief, after
thor ough inquiry, it has not altered, mutilated, discar ded, destroyed or otherwise disposed of any
records, documents or other information (other than identical copies) relating to its potential
liability regarding the Site since notification of potentia liability by EPA or the State or the
filing of suit against it regarding the Site and that it has fully complied with any and all EPA
requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. 8§
9604(e) and 9622(¢e), and Section 3007 of RCRA, 42 U.S.C. § 6927.

X1l. COMPLIANCE WITH OTHER LAWS

51. Respondent shdl perform dl actions required pursuant to this Order in
accordance with dl applicable locd, gate, and federal laws and regulations except as provided in
Section 121(e) of CERCLA, 42 U.S.C. 8 6921(e), and 40 C.F.R. 88 300.400(e and 300.415(j).
In accordance with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this Order
shall, to the extent practicable, as determined by EPA, considering the exigencies of the
situation, attain applicable or relevant and appropriate requirements (“ARARS’) under federal
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environmental or state environmental or facility siting laws. Respondent shall identify ARARS
in the Work Plan subject to EPA approval.

X111. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

52. In the event of any action or occurrence during performance of the Work, which
causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Respondent shdl immediately take dl appropriate action. Respondent shdl take these actions in
accordance with all gpplicable provisons of this Order, including, but not limited to, the Health
and Safety Han, inorder to prevent, abate or mnimzesuchrelease or endangerment caused or
threatened by the rdease. Respondent shdl alo immed atdy notify the OSC or, in the event of
higher unavailability, the Regional Duty Officer of the EPA Region 6 Emergency Response and
Prevention Branch, at the EPA Regiona Emergency 24-hour telephone number 866-372-7745,
to thus inform the Agency of the incident or Site conditions. In the event that Respondent fails
to take gppropriateresponse action asrequired by this Paragraph, and EPA takes such action
instead, Respondent shdl reimburse EPA all costs of the response action not incorsistent with
the NCP pursuant to Section XV (Payment of Response Costs).

53. In addition, in the event of any release of a hazardous substance from the Site,
Respondent shall immediately notify the OSC at 866-372-7745 and the National Response
Center at (800) 424-8802. Respondent shall submit a written report to EPA within 7 days after
each rdease, setting forth the eventsthat occurred and the measurestaken or to be taken to
mitigate any release or endangerment caused or threatened by the release and to prevent the
reoccur rence of such arelease. Thisreporting requirement isin addition to, and not in lieu of,
reporting under Section 103(c) of CERCLA, 42 U.S.C. 8§ 9603(c), and Section 304 of the
Emergency Plaming and Community Right-To-Know Ad of 1986, 42 U.S.C. 8§ 11004, et seq.

XI1V. AUTHORITY OF ON-SCENE COORDINATOR

54.  The OSC shdl be responsble for overseeing Respondent’s implementation of this
Order. The OSC shdl have theauthority vested in an OSC by the NCP, including the authority
to halt, conduct, or direct any Work required by thisOrder, or to direct any other removal action
undetakenat the Site by the Respondent, EPA, or any other party. Absence of the OSC from
the Site shall not be cause for stoppage of work unless specifically directed by the OSC.

XV. PAYMENT OF RESPONSE COSTS

55. Payment of Past Response Costs

a. Respondent shall pay to EPA $120,078.52 for Past Response Costs. Such past
response costs were incurred by the United States in connection with the Site from October 1,
1980, to August 31, 2003. Within 30 days after the Effective Date of this Order, the Respondent
shall pay the Past Response Costs. The total amount of Past Response Costs shall be deposited
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in the Falcon Refinery Site Special Account #1 within the EPA Hazardous Substances
Superfund. The deposit of these costsin the Falcon Refinery Site Specia Account #1 shall be
retained and used to condud oversight at the Site.

b. Payment into Falcon Refinery Site Specia Account #1 shall be made to EPA by
Electronic Funds Transfer (“EFT”) in accordance with EFT instructions provided by EPA, or by
submitting a certified check. Certified checksshould be made payable to “Falcon Refinery Site
Spedal Acoount #1" and should reference “Hazardous Subgances Superfund”, the “Falcon
Refinery Site, Ingleside, San Patricio County, Texas’, EPA Region 6, Site/Spill ID Number
“06M C”, and “EPA Docke Number 06-04-04.” Checks should be forwarded to:

EPA Superfund - Falcon Refinery Site Special Account #1(06M C)
CERCLIS TXD086278058

Super fund Accounting

P.O. Box 371099M

Pittsburgh, Pennsylvania 15251

ATTN: COLLECTION OFFICER FOR SUPERFRUND

¢. Respondent shall submit notice of payment including a copy of the EFT transmittal
documentation or check to the EPA OSC and to:

Chief, Superfund Cost Recovery Section (6SF-AC)
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue

Dallas, Texas 75202-2733

d. Inthe event that the payment of the amount specified in Paragraph 55aisnot made
within 30 days after the Effective Date of this Order, Respondent shdl pay Interest on the unpad
balance, which shall begin to accrue on the 30" day after the Effective Date of this Order and
shdl continue to accrue until the date of payment. Payments of | nterest made under this
Paragraph shall be in addition to such other remedies or sanctions available to the United States
by virtue of Respondent’ sfailure to make timely paymentsunder this Section, including but not
limited to, payment of gipulated pendties pursuant to Section XV I11.

56. Payments for Future Response Cogds

a Respondent shall pay to EPA all Future Response Costs not inconsistent with the
NCP. Thetotal estimated Future Response Costsis $99,993. Initially, Past Response Costs
paid into the Falcon Refinery Site Special Account #1 will fund Future Response Costs;
oversight costs will be drawn against the account.

b. On aperiodic basisthe United States will send Respondent abill requiring payment
that includes an EPA Integrated Financial Management System (“IFMS”) Itemized Cost
Summary (Scorpios Report).  The Respondent shall make all paymentswithin 30 days of
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Respondent’s receipt of each bill. Respondent shal make dl paymentsrequired by this
Paragraph in accordance with EFT instructions provided by EPA, or by a certified or cashier’s
check. Checksshall be made payableto the Falcon Refinery Site Special Account #1 and should
reference “Hazardous Subst ance Superfund”, the “Facon Refinery Site, | ngleside, San Patricio
County, Texas’, EPA Region 6, Site/Spill ID Number “06MC”, and “EPA Docket Number 06-
04-04.” Checksshould be forwarded to:

EPA Superfund - Falcon Refinery Site Special Account #1 (06M C)
CERCLIS TXD086278058

Super fund Accounting

P.O. Box 371099M

Pittsburgh, Pennsylvania 15251

ATTN: COLLECTION OFFICER FOR SUPERRUND

c. Respondent shall submit notice of payment including a copy of the EFT transmittal
documentation or check to the EPA OSC and to:

Chief, Superfund Cost Recovery Section (6SF-AC)
U.S. Environmenta Protection Agency, Region 6
1445 Ross Avenue

Dallas, Texas 75202-2733

d. Whenever Faloon Refinery Site Spedal Acoount #1 isdrawn down to abalance of
approximately $50,000, EPA will send noticeto the Respondent.  The Respondent shall, within
twenty (20) days of receipt of anotice and the Scorpios Report or its equivalent, remit to the
Facon Refinery Site Special Account #1 (by EFT, certified check, or cashier’s check) the
amount EPA idertifies asnecessary to replenish the Fd con Refinery Ste Spedd Account #1to
abaance of $120,078.52. |f Falcon Refinery Site Specid Account #1 is depleted to an amount
of $10,000 or lessat thetime EPA submits a notification and Scorpios Report to the Respondent,
the Respondent shall pay, within ten days of EPA’ s notice, $40,000 to Fdocon Refinery Ste
Spedal Acoount #1. The Respondent shall remit the remaining amount to replenish Falcon
Refinery Site Special Acoount #1 to $120,078.52. The Respondent shall make such payments
according to the procedures described in Paragraph 56(b). Neither dispute resolution nor a
request to the OSC for more detailed infor mation nor arequest for acertified cost accounting
shall delay thedate that the Respondent’ s payments are due under thisparagraph

e. Inthe evert that payment for Future Response Cods is not made within 30 days of
Respondent’ s receipt of a bill, Respondent shall pay Interest on the unpaid balance. The interest
rate is1.27 percent which is compounded annually and subject to change on October 1 every
year. The Interest on Future Response Costs shall begin to accrue from the date of the bill and
shdl continueto accrue until the date of payment. Payments of | nterest made under this
Paragraph shall be in addition to such other remedies or sanctions available to the United States
by virtue of Respondent’ sfailure to make timely paymentsunder this Section, including but not
limited to, payment of gipulated pendties pursuant to Section XVIII.
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f. Respondent may digoute all or part of a bill for Future Response Costs submitted
under this Order, if Respondent alegesthat EPA has made an accounting error, or if Respondent
alleges tha a cost itemis inconsistent with the NCP. If any dispute over costs is resolved before
payment is due, the amount due will be adjusted as necessary. If the dispute is not resolved
before payment is due, the Respondent shall pay the full amount of the uncontested costs to EPA
ashilled on or beforethe due date. Within the same period, the Respondent shdl pay the full
amount of the contested codts into an interest- bearing escrow account. Respondent shall
simultaneously transmit a copy of both checks to the persons listed in Paragraphs 55 (b) and (c)
above. Respondent shal ensure that the prevailing party or partiesin the dispute shal receive
the amount upon which they prevailed from the escrow funds plus Interest within 60 days after
the dispute is resolved.

XVI. DISPUTE RESOLUTION

57. Unless otherwise expressly provided for inthis Order, the dispute resolution
procedures of this Section shall be the exclusive mechanismfor resolving disputes arising under
thisOrder.

a The Parties should first attempt to resolve any disagreements concerning this
Order expeditiously and informally. Whenever possible, the OSC and the Project
Coordinator are to operate by consensus.

b. If the OSC and the Project Coordinator cannot resolve a dispute within 24 hours,
or if Respondent objects to an EPA notice of deficiency or any other decision
made by EPA under this Order, Respondent may submit to EPA’s OSC a written
notice of objection within 14 days of receipt of EPA’s notice or decision. EPA’s
receipt of Respondent’ s written objection begins the Negotiation Period, the
period of formal negotiations concerning the dispute. Respondent’s written
objection must define the issue in dispute and stat e the basis of Respondent’s
objections. EPA then has 21 days to provide Respondent with a written response
addressing Respondent’s objections. EPA and Respondent then have an
additional 14 days to reach agreemert on the issue indispute.

C. If an agreement is not reached within 14 days after EPA provides Respondent
with awritten response to Respondent’ s written objections, Respondent may
request a determination by EPA’ sChief of the Response and Prevention Branch
of the Superfund Division, EPA Region 6 (“Branch Chief”). The Branch Chief’s
determination will be in writing. Within two days of receiving the Branch Chief’s
determination, Respondent may request areview by the Director of the Superfund
Divison, EPA Region 6 (“Division Director™) of any deter mination made by the
Branch Chief. The Division Director’s decisionis EPA’s find dedsion.
Respondent may request that prior to the determination by the Branch Chief that
Respondent be permitted to present their issuesto the Branch Chief. Respondent
must proceed in accordance with EPA’s find decison regarding the matter in
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dispute, regardless of whether Respondent agrees withthe decision. If
Respondent does not agree to perform or does not actualy perform thework in
accordance with EPA’ s final decision, EPA reservesthe right in its sole discretion
to conduct the work itself, to seek reimbursement from Respondent, to seek
enforcemert of the decision, to seek stipulated penalties, and to seek any other
gopropriate relief.

d. EPA will condder dl objections, responses, and determinations for inclusonin
the administrative record, in accordance with 40 C.F.R. § 300.810.

58.  While a matter is pending in dispute resol ution, Repondent is not relieved of its
obligations to perform and conduct non-disputed activitiesand submit non-disputed deliverables
on the schedule set forth in thework plan. Theinvocation of dispute resolution does not stay the
accrual of stipulated penalties under this Order.

59.  Any agreement reached by the parties pursuant to this Section shal be in writing
and shdl, upon signature by both parties be incorporated into and become an enforceable part of
thisOrder.

XVII. FORCE MAJEURE

60. Respondent agreesto perform dl requirements of this Order within thetime
limits established under this Order, unless the performance isdelayed by aforce majeure. For
purposes of thisOrder, aforce majeure is defined as any event arising from causes beyond the
control of Respondent, or of any entity controlled by Regpondent, including but not limited to
their contractorsand subcontractors, which delaysor prevents performance of any obligation
under this Order despite Respondent’ s best efforts to fulfill the obligation. Force majeure does
not include finandal inability to complete the Work, or increased cost of performance.

61. If any event occursor has occurred that may delay the performance of any
obligation under this Order, whether or not caused by a force majeure event, Respondent shal
notify EPA orally within 24 hours of when Respondent first knew that the event might cause a
delay. Within 5 days theresfter, Respondent shall provide to EPA in writing an explanation and
desaiption of the reasonsfor the delay; the anticipated duration of the dday; all adtions taken or
to be takento prevent or minimize the delay; a schedule for implementation of any measures to
be takento prevent or mtigate the delay or the effect of the dday, Respondent’ s rationalefor
attributing such dday to aforce majeure event if they intend to assert such aclainy and a
statement as to whether, in the opinion of Respondert, such event may cause or contribute to an
endangerment to public health, welfare or the environment. Failureto comply with the above
requirements shall preclude Respondent from asserting any claim of force majeure for that event
for the period of time of such falure to comply and for any additional delay caused by such
failure.
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62. If EPA agrees that the delay or anticipated delay isattributable to aforce majeure
event, the time for performance of the obligations under this Order that are affected by the force
majeure event will be extended by EPA for such time as is necessary to complete those
obligations. An extension of the time for performance of the obligations affected by theforce
majeure event shall not, of itself, extend the time for performance of any other obligation. If
EPA does not agree that the delay or anticipated delay has been or will be caused by aforce
majeure event, EPA will notify Respondent in writing of itsdecison. 1f EPA agreesthat the
delay is attributable to a force majeure event, EPA will notify Respondent in writing of the
length of the extension, if any, for performance of the obligations affected by theforce majeure
event.

XVIIl. STIPULATED PENALTIES

63. Regpondent shall be liable to EPA for gipulated penalties in the amountsset forth
in this Paragraph for failure to comply with the requirements of this Order specified below,
unless excused urnder Section XVII (Force Majeure). “Compliance’ by Respondent shdl
include completion of the activities under thisOrder or any work plan or other plan approved
under this Order identified below in accordance with dl gpplicable requirements of law, this
Order, and any plans or other documents approved by EPA pursuant to this Order and within the
specified time schedul esestablished by and approved under this Order.

64. Stipulated Penalty Amounts

The following stipulat ed penalties shall accrue per violation per day for any non-
compliance with this Order:

Penalty Per Violation Per Day Period of Non-compliance
$500 1% through 7" day

$1000 8" through 14" day
$1750 15" day and beyond

65. a) In the event tha the EPA assumes performance of a portion or all of the Work
pursuant to Paragraph 76 of Section XX, Respondent shdl beliable for astipulated pendty in
the amount of $200,000.

b) For each failure to cease activity when the EPA OSC or EPA-ded gnated site
representative orders either anoral or written cessation or halt of activities pursuant to Paragraph
54 of this Order (Authority of the On-Scene Coordinator), the Respondent shall pay astipulated
pendty of $27,500 per day.

66.  All pendtiesshdl beginto accrue on the day after the complete performanceis
due or the day aviolation occurs, and shal continueto accrue through the find day of the
correction of the noncompliance or completion of the activity. However, stipulated penalties
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shdl not accrue: 1) with respect to adeficient submission under Section VIII (Work to be
Performed), during the period, if any, beginning on the 31st day after EPA’ s receipt of such
submission urtil the date that EPA notifies Respondent of any defidency; and 2) withrespect to
a decision by the Division Director, under Paragraph 57(c) of Sedion XV (Dispute Resolution),
during the period, if any, beginning on the 21t day after the Negotiation Period begins until the
datetha the Divison Director issuesa find decison regarding such dispute. Nothing heren
shall prevent the simultaneous accrual of separate pendties for separate violationsof this Order.

67. Following EPA’s determination that Respondent has failed to comply with a
requirement of this Order, EPA may give Respondent written notification of the failure and
describe the noncompliance. EPA may send Respondent a written demand for payment of the
penalties. However, penaltiesshdl accrue asprovided in the preceding Paragraphs regardless of
whethe EPA has notified Respondent of a violation.

68.  All pendtiesaccruing under this Section shall be due and payableto EPA within
30 days of Respondent’s receipt from EPA of a demand for payment of the penalties, unless
Respondent invokes the dispute resolution procedures under Section XV|1 (Dispute Resolution).
All payments to EPA under this Section shall be paid by certified or cashier’s check(s) made
payableto “EPA Hazardous Substances Superfund,” and should reference the “ Fdcon Refinery
Site, Ingleside, San Patricio County, Texas’, EPA Region 6, Site/Spill ID Number “06MC”, and
“EPA Docket Number 06-04-04, and the name and address of the party (ies) making paymert.
Copiesof check(s) paid pursuart to this Section, and any accompanying transmittal | etter(s),
shall besent to EPA asprovided in Paragraph 55.

69.  Thepayment of penalties shall not alter in any way Respondent’s obligation to
complete performance of theWork required under thisOrder.

70. Penalties shall continue to accrue during any digpute resolution period, but need
not be paid until 15 days after the dispute is resolved by agreement or by receipt of EPA’s
decison. Notwithstanding any other provisions, no penalty shal accrue or be due and payable
when a digoute isresolved in Respondent’ s favor by agreement or otherwise.

71. If Respondent failsto pay stipulated peralties when due, EPA may institute
proceedingsto collect the pendlties, aswell as Interest. Respondent shal pay Interest on the
unpaid bdance, which shall begin to accrue on the date of demand made pursuant to Paragraph
67. Nothing in this Order shal be construed as prohibiting, altering, or in any way limiting the
ability of EPA to seek any other remedies or sanctions available by virtue of Respondent’s
violation of this Order or of the statutes and regulationsupon whichit is based, including, but
not limited to, penalties pursuarnt to Sections 106(b) and 122(1) of CERCLA, 42 U.S.C. 88
9606(b) and 9622(1), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42
U.S.C. §9607(0)(3). Provided, however, that EPA shal not seek avil penalties pursuant to
Section 106(b) or 122(1) of CERCLA or punitive damages pursuant to Section 107(c)(3) of
CERCLA for any violation for which a stipulated penalty is provided herein, except in the case
of awillful violationof thisOrder or inthe event that EPA assumes performance of aportion or
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all of the Work pursuant to Section XX, Paragrgph 74. Notwithstanding any other provision of
this Section, EPA may, inits un-review-able discretion, waive any portion of stipulated penalties
that have accrued pursuart to this Orde.

72. Regpondent may dispute EPA’ s right to penalties by invoking the dispute
resolution procedures under Section XVI. Pendlties will accrue but need not be paid during the
dispute resolution period. 1f Respondent does not prevail upon resolution, all penalties are due
to EPA within 30 days of resolution of the dispute. If Respondent prevails upon resolution, the
penalties & issuein the dispute resolution need not be paid. EPA initsdiscretion may forgive al
or part of any stipulated penalties under this Order.

XIX. COVENANT NOT TO SUE BY EPA

73. In consideration of the actions that will be performed and the paymentsthat will
be made by Respondent under the terms of Section XV of this Order, and except as otherwise
spedficdly provided in this Order, EPA covenarts not to ue or to take adminigrative action
againgt Respondent pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. 88 9606 and
9607(a), for performance of the Work and for recovery of Past Response Codts. This covenant
not to sue shall take effect upon receipt by EPA of the Past Response Costs due under Section
XV of this Order and any Interest or Stipulated Penalties due for failure to pay Past Response
Costsasrequired by Sections XV and XV 111 of this Order. Thiscovenant not to sue is
conditioned upon the complete and satisfactory performance by Respondent of their obligations
under thisOrder. Thiscovenant not to sue extends only to Regpondent and does not extend to
any other person.

XX. RESERVATIONS OF RIGHTSBY EPA

74. Except as specifically provided in this Order, nothing herein shall limit the power
and authority of EPA or the United States to take, direct, or order al actions necessary to protect
public health, wdfare, or the environment or to prevent, abate, or mnimzean actual or
threatened release of hazar dous subst ances, pollutants or contaminants, or hazardous or solid
wasteon, at, or fromthe Site. Further, nothing herein shall prevent EPA from seeking legal or
equitable rdief to enforce the terms of thisOrder, from taking other legal or equitable action asit
deems appropriate and necessary, or from requiring Respondent inthe future to perform
additional activities pursuant to CERCLA or any other applicable law.

75. The covenant not to sue set forth in Section X 1X above does not pertain to any
matters other than those expressly identified therein. EPA reserves, and this Order is without
prejudice to, all rightsagainst Respondent with respect to all other matters including, but not
limited to:

a. clams basad on afailure by Respondent to meet a requiremert of this Order;

b. liability for costs not included within the definition of Past Response Costs,
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c. liability for performance of response action other than the Work;
d. crimind liability;

e. liability for damages for injury to, destruction of, or loss of natural resources,
and for the costs of any natural resour ce damage assessments;

f. liakblity arising from the pad, present, or future disposd, rdesse or threat of
release of Waste Materias outside of the Site; and

g. liability for cods incurred or to beincurred by the Agency for Toxic
Substances and Disease Regidry related to the Site.

76. Work Takeover.

In the event EPA determines that Regpondent has ceased implementation of any major
portion of the Work, are serioudy or repeatedly deficient or late in their performance of the
Work, or are implementing the Work in a mamer whichmay cause an endangerment to human
health or the environment, EPA may assume the performance of al or any portion of theWork
as EPA determines necessary. Respondent may invoke the procedures set forth in Section XVI
(Dispute Resolution) to dispute EPA’ sdetermination that takeover of the Work is warranted
under this Paragraph. Notwithstanding any other provision of this Order, EPA retainsall
authority and reservesall rights to take any and all response actions authorized by law.

XX1. COVENANT NOT TO SUE BY RESPONDENT

77. Respondent covenants not to sue and agreesnot to assert any clans or causes of
action against the United States, or its contractors or employees, with respect to the Work, Past
Response Costs, or this Order, includng, but not limited to:

a any direct or indirect clam for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113
of CERCLA, 42 U.S.C. 88 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim aising out of response actions at or in connection with the Site,
including any claim under the United Stat es Constitution, the State of Texas Congtitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Accessto Justice Act, 28 U.S.C. § 2412, as amended,
or at common law; or

C. any clamagainst the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. 88 9607 and 9613, relating to the Site.
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78. Except as provided in Paragraph 80 (Waiver of Clams), these covenarts nat to
sue shall not apply in the event the United States brings a cause of action or issues an order
pursuant to the reservations set forth in Paragraphs 75 (b), (c), and (€) - (g), but only to the extent
that Respondent’ s claims arise from the same response action, response costs, or damages that
the United States is seeking pursuant to the applicable reservation.

79. Nothing in this Agreement shall be deemed to conditute approval or
preauthorization of a claimwithinthe meaning of Section 111 of CERCLA, 42U.S.C. § 9611, or
40 C.F.R. §300.700(d).

80. Respondent agrees not to assart any clams and to waive dl clams or causes of
action that they may have for al matters relating to the Site, including for contribution, against
any person where the person’ sliability to Respondent withrespect to the Siteisbased solely on
having arranged for disposal or treatment, or for transport for disposal or treatment, of hazardous
substances at the Site, or having accepted for transport for disposal or treatment of hazardous
substances a the Site, if:

a. The materials contributed by such person to the Site containing hazardous substances
did not exceed the gresater of, i) 0.002% of the total volume of waste a the Site, or ii) 110 gallons
of liquid materials or 200 pounds of solid materials.

b. Thiswaiver shall not apply to any daim or cause of action against any person
meeting the above criteriaif EPA has determined that the materials contributed to the Site by
such person contributed or could contribute significartly to the costs of response & the Site.
This waiver also shall not apply with respect to any defense, claim, or cause of action that a
Respondent may have aganst any pearson if such personassats a daim or cause of adion
relating to the Site against such Respondent.

XXII. OTHER CLAIMS

81. By issuance of this Order, the United Statesand EPA assume no liakility for
inuries or damagesto personsor property resuting from any actsor omissions of Respondent.
The United States or EPA shall not be deemed a party to any contract entered into by
Respondent or their directors, officers, employees agents, successors, representatives, assigns,
contractors, or conaultants in carrying out actionspursuart to this Order.

82. Except asexpressly provided in Section X1 X, (Coverant Not to Sue by EPA),
nothing in this Order constitutes asatisfactionof or rd ease from any clamor cause of action
against Respondert or any person not a party to this Order, for any liability such person may
have under CERCLA, other statutes, or common law, including but not limited to any clams of
the United States for costs, damages and interest under Sections 106 and 107 of CERCLA, 42
U.S.C. 88 9606 and 9607.
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83. No actionor deddonby EPA pursuant to this Order shall give rise to any right to
judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).

XXI111. CONTRIBUTION PROTECTION

84.  TheParties agreethat Respondent is ertitled, as of the Effective Date, to
protection from contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4)
of CERCLA, 42 U.S.C. 88 9613(f)(2) and 9622(h)(4), for “matters addressed” inthisOrder.
The “matt ers addressed in this Order” are the work performed by Respondent under the
requiremerts of the Order and Past Response Costsand Future Response Costs which are
spedfiedto be pad by Respordent pursuant to thisOrder. Regpondent is not rd eased from
liability, if any, for any costs not paid by Respondent pursuant to this Order, or for response
actions beyond the scope of this Order regarding the remedial invedigation and feasibility study
proposed for this site, and other activities arising pursuant to Section 121(c) of CERCLA, 42
U.S.C. §9621(c). Except asprovided in Section XXI, Paragraph 77 of this Order, nothing in
this Order precludes the United Statesor Respondent from asserting any daims, causes of
action, or demands against any persons not partiesto this Order for indemnification,
contribution, or cost recovery.

XXI1V. INDEMNIFICATION

85. Regpondent shall indemnify, saveand hold harmlessthe United States, its
officids, agents, contractors, subcontractors, employees and representatives from any and al
clams or causesof adion arising from, or on account of, negligent or other wrongful ads or
omissions of Respondent, their officers, directors employees, agerts, contractors or
subcontractors, in carrying out actions pursuant to this Order. Inaddition, Regpondent agrees to
pay the United Staes dl costsincurred by the United States, including but not limited to
attorneysfees and other expenses of |itigation and settlement, arisng from or onaccount of
clams made against the United Statesbased on negligent or other wrongful acts or omissions of
Respondent, their officers, directors, employees, agents, contractors, subcontractors and any
persons acting on their behalf or under their control, in carrying out activities pursuant to this
Order. TheUnited States shall not be held out asa party to any contrect entered into by or on
behal f of Respondent in carrying out activities pursuant to this Order. Ndather Respondent nor
any such contractor shall be considered an agent of the United States.

86.  The United States shall give Respondent notice of any clam for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondent
prior to settling such claim.

87. Respondent waives all claims aganst the United States for damagesor
reimbursement or for set-off of any payments made or to be made to the United States, arising
fromor on account of any contrad, agreement, or arrangement between any one or more of
Respondent and any person for performance of Work on or relating to the Ste, including, but not
limited to, clams on account of construction delays. | n addition, Respondent shall indemnify
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and hold harmless the United Stateswithrespect to any and dl clans for damagesor
reimbursement arisng from or on account of any contract, agreement, or arrangemert between
any one or more of Respondent and any person for performance of Work on or relating to the
Site, including, but not limited to, claims on accourt of construction delays.

XXV. INSURANCE

88.  Atleast 7 days prior to commencing any on-Site work under this Order,
Respondent shdl require contractors to seaure, and meintain for the duration of this Order,
comprehensive general liability insurance and automobile insurance with limitsof one million
dollars, comhined sngle limt. Withinthe same time period, Respondent shdl provide EPA with
certificates of suchinsurance. Inaddition, for the duration of the Order, Respondent shal
satisfy, or shall ensure that their contractors or subcontractors satisfy, dl applicable laws and
regulations regarding the provision of worker’s compensation insurance for dl persons
performing the Work on behaf of Respondent in further ance of this Order. |f Respondent
demonstrates by evidence satisfactory to EPA that any contractor or subcontractor maintains
insurance equivalent to that described above, or insurance covering some or all of the same risks
but in an equa or lesser amount, then Respondent need provide only that portion of the
inurance described above which is not mantained by such contractor or subcontractor.

XXVI. FINANCIAL ASSURANCE

89.  Within 30 days of the Effective Date, Respondents shall establish and maintain
financial security in the amount of $500,000 dollars in one or more of the following forms:

a A surety bond guaranteeing performance of the Work;

b. One or more irrevocable letters of credit equaling the total estimated cost of the
Work;

C. A trust fund;

d. A guaantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated cor porations that have a substantial business
relati orship with the Respondent; or

e A demonstration that the Regpondent satisfies the requirements of 40 C.F.R. Part
264.143(f).

90. If the Respondent seeks to demondrate the ability to complete the Work through
aguarantee by athird party pursuant to Paragraph 89 (a) of this Section, Respondents shall
demongtrate that the guarantor satisfies the requirements of 40 C.F.R. Part 264.143(f). If the
Respondent seeks to demonstrate their ability to complete the Work by means of the finandal
test on the corporat e guarantee pursuant to Paragraph 89 (d) or (€) of this Section, they shall
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resubmit swor n satements conveying the information required by 40 C.F.R. Part 264.143(f)
annudly, on the anniversary of the Effective Date. Intheevent that EPA determinesa any time
that the financial assurances provided pursuant to this Section are inadequat e, the Respondent
shdl, within 30 days of receipt of noticeof EPA’s determination obtain and present to EPA for
approval one of the other forms of financial assurance listed in Paragraph 89 of this Section.
The Respondent’ s inahility to demonstrae financid ahility to compl etethe Work shall not
excuse performance of any activities required under thisOrder.

91. If, after the Effective Date, the Respondent can show tha the estimaed cost to
complete the remaining Work has diminished below the amount set forth in Paragraph 89 of this
Section, the Respondent may, on any anniversary date of the Effective Date, reduce the amount
of the financial security provided under this Sectionto the estimated cost of the remaning Work
to be performed. The Respondent shdl submit a proposd for such reductionto EPA, in
accordance with the requirementsof this Section, and may reduce the amount of the security
upon approva by EPA. Inthe event of a dispute, the Respondent may reduce the amount of the
security in accordance with the written decision resol ving the dispute.

92.  The Respondent may change the form of financia assurance provided under this
Section at any time, upon notice to and approval by EPA, provided that the new form of
assurance meets the requiremerts of this Section. In the event of a dispute, the Respondent may
changethe form of the finandal assurance only in accordance with thewritten decison
involving the dispute.

XXVII. MODIFICATIONS

93.  The OSC may make modifications to any plan or schedule in writing or by oral
direction. Any ord modification will be memoridized in writing by EPA promptly, but shall
have asits effective date the date of the OSC’s ord direction. Any other requirements of this
Order may be modified in writing by mutual agreement of the parties.

94, If Respondent seeks permission to deviate from any approved work plan or
schedule, Regpondent’ s Project Coordinator shall submit a written request to EPA for approval
outlining the proposed modification and its basis. Respondent may not proceed with the
requested deviation until receiving ora or written approval from the OSC. If issuesarisein the
fieldand the OSC is at the Site, then Respondent may contact the OSC and discuss deviations of
the work plan. If the OSC agrees to the deviation, the action may take place and the approval
will be documented and become a pat of the work plan. The Respondent shall submit aleter to
EPA documenting the decision reached between the Respondent and the OSC.

95. No informal advice guidance, suggestion, or commert by the OSC or other EPA
representatives regarding reports, plans, specifications, schedules, or any other writing submitted
by Respondent shall relieve Respondent of their obligation to obtain any formal approval
required by this Order, or to comply with dl requirements of this Order, unlessit isformaly
modified.
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XXVIII. NOTICE OF COMPLETION OF WORK

96. When EPA determines, after EPA’ s review of the Fnal Report, that all Work has
been fully performed in accordance with this Order, with the exception of any continuing
obligations required by this Order, the EPA will provide written notice to Respondert. If EPA
determinesthat any such Work has not been completed in accordance with this Order, EPA will
notify Respondent, provide alist of the deficiencies, and require that Respondent modify the
Work Plan if appropriate in order to correct such deficiencies. Respondent shall implement the
modified and approved Work Plan and shall submit amodified Final Report in accordancewith
the EPA notice. Fallure by Respondent to implement the approved modified Work Plan shall be
aviolation of this Order.

XXIX. DISCLAIMER

97. By signing thisOrder and taking actions under this Order, Regpondent doesnot
admit, adopt, or concede EPA’s Findings of Fact or Conclusions of Law, nor doesit
acknowledgethat the release or threatened release of hazardous substances at or fromthe Ste
constitutes an imminent or substantial endangerment to the public heath or welfare or the
envirooment. Respondent reserves theright to contest the Findings of Fact and Conclusions of
Law inany proceeding regarding the Site other than an adtion brought by the United States to
enforce this Order. Further, the participation of Regpondent n this Order may not be considered
an admission of liability and isnot adnissible in evidence agai nst Repondent in any judicid or
administrative proceeding, other than a proceeding brought by the United Statesto enforce this
Order or ajudgment relating to it. Respondent agrees not to contest the vdidity or terms of this
Order, or the procedures underlying or relating to it, in any action brought by the United States
to enforce itsterms. Respondent retainsitsrights to assert clams against other potentially
responsible parties at the Site under Section 113 of CERCLA, 40 U.S.C. § 9613.

XXX. SEVERABILITY/INTEGRATION/APPENDICES

98. If a court issues an order that invalidates any provision of this Order or finds that
Respondent has sufficient cause not to comply with one or more provisions of this Order,
Respondent shall remainbound to comply with all provisions of this Order not invdidated or
determined to be subject to a sufficient cause defense by the court’ s order.

99. This Order and its appendices constitute the fina, complete and exclusive
agreement and under slanding among the Partieswith respect to the settlement embodied in this
Order. The parties acknowledge that there are no representations, agreements or understandings
relating to the settlement other than those expressly contained inthisOrder.
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XXXI. PUBLIC COMMENT

100. This Order shall be subject to apublic comment period of not less than 30 days
pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). In accordance with Section 122 (i)
(3) of CERCLA, EPA may modify or withdraw its consent to this Order if comments received
disclose facts or considerations which indicate that this Order is inappropriate, improper or
inadequate.

XXXII. EFFECTIVE DATE

101. The effective date of thisOrder shall be the date upon which EPA issues written
notice that the public comment peiod pursuant to Paragraph 100 has dosed and tha comments
received, if any, do not reguire modification of or EPA withdrawal fromthisOrder.

The undersigred representative of Regpondent certifies that they are fully authorized to enter
into theterms and conditions of this Order and to bind the party whomthey represent.

It isso ORDERED and Agreed this day of , 2004.

BY: DATE:
National Oil Recovery Corporaion

Print Name of Signatory and Title

BY: DATE:
Samud Coleman, P.E., Director
Superfund Division
U.S. Environmental Protection Agency
Region 6

EFFECTIVE DATE:
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